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Gentlexzens Opinion Ko. 0-3272
Ke: Proof om-spplicationa
for saptract darrier
peraite, - -

In your letter of July 7, 1541, you direwt our

attention to that part of paragraph (d}, 3eation 5a of H,

Be 351, h7th Leg., readingy .< IR

"likewise, the Cormisslion shall have
no authority to zrant any sontr:et carrier
application for the dransportatinn of any

: commodities {in sfiy territory or LHetween
any points where thé. exiwting oxrriers are
rendsring,\ or are capable,Qf rendering, a
resgonsbly xdequate service in the transe
portetion or\\ue qomﬁ&/ itfen, "

//r"' yon roﬁ&}lg,eﬁr opinion in response to these
questions: < .

N AN
\\\f\\\"l. Aspuming that we are hesring & oontract
oarriexr applicakion and the operactor of a coamon
aerrier tmick 67 .Trall line ahould teatify that he
is not rendering a service to nmeet the requiresents
of the businsss concern whiah requires the services
of the contraot carrier sppliocant, but that, by the
addition of truoks or achedulles or treain equipaent,
guoh ocommon earrier lg ocapable of rehndering the pro=-
poaed servioe, tha authority to perform which the
contract carrier appliocant 1s Beeking, is such testi-
mony about the addition of truliks or sochedules or
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traln enquipment sdmissible or las such ooumon
sarrisr confined to the contention that hig ex-
isting trucks, achedules and egquipment are cap-
able of rendering the service involved in the
contreet carrier appliocation? :

"2, Does the Commisasion have agtual or
poterntial power to grant z confraet"carrier ap-
plication where 1t conclusively eppears that the
existing trucks, faellitice and train equipient
sre not. adequate Lo perform the services proposed
oy e goutraet oarrier applicant, but wnere 1t oon=
clusively appears that such scotmon carriers are

. ready, @ble and willing to increcse their scnedules,
trucks, froilities or equipment to the »oint where
they are mapable of rendering the ssrvice pronosed
by the contrset carrier applicant?

3}, Please advise us on whom the burden of
pleadings and proof lis in the matter of egtah-
lishing whether or not existing oarriers are ren-
dering adequate sexvige for the commodities souzht
to be transported Ly the contract carrier aprli-
ecant,

"It has further been suggested to us that
the portion of paragraph:

we ikewise, the Commission shall have no
authority to grant any contraxot carrier
avpllcation for tue trarnsportation of any
conmuodlities in any territory or between
any pointas where the existing csrriers

ure rendering, cr ere capable,nf rendering,
& reagonadbly adequate service in the trsns-
portaticsn of such commodities.’

refers only to spesielized notor sarriers by the refer-
ence to axieting carriers.

e Pleuse udvige us 12 the term ‘existling carriers?
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:means only specielizod notor carriers or does
it mean all garriers under the aupcrvision of
this Commisslon.™

Jur answer to your first question is that evid-
enee tending to show that the existing carxier is reasdy, abdble
and willing to obtain addlitional equipment to inprove his aerv-
ioe would be admissible, The difference between ownership of
a truck and the cwnership of money with which & truck aight
be purchased, in such a oase, would g0 only to the weizght of
the evidence.

Under the quoted language of the ..ct, the contraot
carrier permlt mentioned in your sesond question should be
denied. It is expressly rrovided taet the contract cerrier
epplicatior shall not Ye grented, not only where sxisting
carriers are rendering a ressonebly adecuste service, tut slso
where they are cerable of so doing. iience, we thirk thet where
the exlstling carrler nakes timely offer to improve its cervioe,
sonvinoea the Conmission and obiains findings that he is fin-
ancinlly and physically able to mske such improvenent and will
promptly 30 so0, 1t 1s contempleted that such existinyg occrrier
or carriers shull Us ziven the opportunity to remedy the de-
fects 1n existing services so as 30 meKe the seme adequate.

‘We are pot to be understood, however, sp paying thet the mere
declaration of inteantion on the part of the existing carrier
thet he will soquire additionsnl eguipment and remedy the de~
Tects 1n his service must necessarily be teken as conclusive.
Such a declaration or promisze night be esccepted by the Commis-
sion or it might be rejected, depending upon the lndividual
CRES.

Referring to your third guestion, the durden is
upon the applicant %o show in the pleadings esnd by supporting
proor that he should bes granted the pernit, including the show~
ing that existing serviess zre inadegquats,

Our snswer to your fourth gquestion is that the
torm "existing carriers,™ as used in paragraph (d) of Jection
5a, d. 5. 351, has refsreunce to all tyvss of carriers serving
the territory. There simply is nothing in the statite which
seems t0 suzgest 1o us that the meaninz of the term should be
restricted to speclalized motor garriers,

B AUVIL UL ~oy 1941 Yours very truly

ATTORNEY GHIERAT,
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Asslstant
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